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Form No.(J)2 
HEADING OF JUDGMENT IN ORIGINAL SUIT 

 
 District--------Nalbari 
 

 IN THE COURT OF CIVIL JUDGE (SR DIVN)::::NALBARI 

 

 
Present :  Himakshi Thakuria Buragohaign            

   Civil Judge (Sr. Divn.)  

   Nalbari. 

 
         Friday, the 10th day of August, 2018 

 
 

   TITLE SUIT NO : 30/15 

                    
 
   Sri Kailash Kalita 
             --------Plaintiff      
 
     - VS  - 
 
           1.  Sri Manoj Kr. Kalita, 
   2.  Sri Rajib Kalita and 
   3.  Sri Rana Kalita. 
 
            ….........Principal Defendants. 
 
 
   4.  Sri Bhupen Talukdar, 
   5.  Sri Rajen Pathak, 
   6.  Sri Rabindra Pathak, 
   7.  Sri Haldhar Kalita, 
   8.  Sri Satya Ram Das, 
   9.  Sri Hriday Bhattacharjya and 
   10.Sri Ghanakanta Rajbangshi. 
 
 
     …............Proforma Defendants.  

 

 

The suit is coming on for final hearing on 13/7/2018 in presence of:- 
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Advocate for the Plaintiff:-     :    I G Rahman 

     
        
 
Advocate  for the Defendant  :    J N Medhi 
 
And having stood for consideration to this day, the court delivered the 
following Judgment:- 
 
 
 

                            J  U  D  G  M  E  N  T  

 

 
 
1. The plaintiff has filed this suit for declaration that the possession 

of the suit land by the defendant along with the house sanding thereon is illegal 

and for eviction of the defendant and for delivery of khas possession of the suit 

land along with the house standing thereon to the plaintiff and for permanent 

injunction and consequential relief.  

 

2.  The brief fact of the plaintiff's case  is that the  land mentioned in 

the schedule of the plaint measuring about 4 katha 3 ¾ lechas of KP patta No. 

46 covered by Dag No 481 situated in Ward No. 4 of Tihu town along with 3 

bamboo house with tin roofs and sanitary latrine, Bath room, tube well etc are 

the self acquired property of the plaintiff. The plaintiff had 6 brothers out of them 

3 are dead and 3 are  alive. The father of the plaintiff expired about 40 years 

back. After the death of their father the 6 brothers amicably settled the ancestral 

property among themselves in the year 1980 and are residing separately since 

then. The paternal house of the plaintiff is also situated in ward No. 4 of Tihu 

town but after the amicable settlement among the 6 brothers the mother of the 

plaintiff Late Prafulli Kalita resided with the plaintiff till her death on 1st March, 

2014. It is averred by the plaintiff that in the year 1985 the plaintiff constructed a 

house in his self acquired land in Ward No. 2 of Tihu Town and has been residing 

there since then. In the year 1982 the plaintiff had purchased the suit land from 
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Kalpa Nath Talukdar and Madhu Nath Talukdar vide registered sale deed No 

559/82 and since then he has been possessing the same. After obtaining 

permission from Tihu town committee the plaintiff constructed a house of 

bamboo wall with 2 tin roofs  and a pucca sanitary latrine along with tube well 

and gave the said house on rent. The holding No. of the house in the name of 

the plaintiff is 143 which is obtained in the year 2014 and since then the plaintiff 

has been paying the holding tax. The plaintiff also averred that the rent of the 

said house was given to the mother of the plaintiff for bearing medical expenses 

till her death. As the plaintiff was suffering from some cardiac problem, in order 

to bear the expenses of treatment, the plaintiff wanted to sale the suit land. On 

2/8/2015 when the son of the plaintiff was cleaning the suit land the principal 

defendants came and threatened him with dire consequences. After two days 

when both the plaintiff and his son had shown the suit land to two people for 

sale, the defendant came and assaulted both the plaintiff and his son. In 

connection with this incident the plaintiff lodged an ejahar at Tihu PS and also 

filed a case u/s 145 CrPC and 146 CrPC vide 110M/15 before the ADC, Nalbari 

which is still pending. The plaintiff has further stated that on the eastern side of 

the suit land there is another purchased land of the plaintiff measuring 4 katha   

¾ lechas in dag No 481 which was purchased from Asiran Talukdar. The 

defendant in the manner stated above itself possessed the plaintiff from the suit 

land and placed the signboard under the name Manoj Complex by showing the 

year 1982. Since then i.e. the month of August the defendant are receiving the 

rent from the suit land. Hence, this suit. 

 

3.  On receiving summons the defendant No. 1,2, and 3 appeared in 

the suit and contested the same by filing written statement. The suit against the 

other defendants became exparte on their absence. The name of defendant No. 

10 was struck off  vide order dated 17/03/2016. The defendant No. 1,2 and 3 

denied all the averments made by the plaintiff in his plaint. According to the 

defendant the suit is bad for non joinder of necessary parties as Sri Dulal Kalita, 

the legal heirs of Dinesh Kalita, Anil Kalita, Pradip Kalita and Hemanta Kalita are 

not made parties to the suit. The defendants averred in their written statement 

that the father of the plaintiff and the defendants was a businessman in Tihu 
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town. However, he expired in the year 1977. According to the defendant their 

father left many properties  including truck of brick factory. At that time the 

defendants  were schools student. After the death of the father, the plaintiff used 

to look after the property of their father. Both the plaintiffs and the defendants 

started their business. The brothers of the plaintiff and the defendants Anil Kalita 

and Dinesh Kalita went out of  station for business purpose. The defendant 

stated that they never amicably settled their paternal property among 

themselves. Accordingly from the income of the business, the defendant 

purchased one truck in the name of their sister-in-law and one bus namely 

Nayanmani in their name and another bus namely Ramdhenu in the name of 

their brother Pradip. All these was purchased after consultation with the plaintiff. 

However, the earning from the bus was kept by the plaintiff. But as the condition 

of the buses deteriorated those were kept in the garage and rather the bus 

namely Nayanmani was sold at Rs. 3,00,000/- ( Three Lakh). But the plaintiff 

after paying the balance amount of the installment of Rs. 83,000/- kept the 

remaining amount with him. Similarly the bus namely Ramdhenu was also sold at 

Rs. 1,73,000/- and Rs. 70,000/- which was due to the bank was paid by the 

plaintiff and the remaining amount was kept by him. Apart from that another bus 

namely 'Daisy' was sold by the plaintiff at Rs. 1,40,000/-. Between the year 

1986-87 the plaintiff purchased one bigha land in front of Harimandir of Ward 

No. 1 Tihu Town by selling the vehicles and from the earnings  of the defendants. 

The defendant also alleged that during the life time of their mother the plaintiff 

sold 8 bighas of land situated tat Jamunattari village and purchased 11 lechas 

two kani near the highway of Tihu town. Through one  sale deed 6 lechas of land 

was purchased in the name of their mother and 5 lechas two powa land was  

purchased in the name of the plaintiff. There the plaintiff is running a pharmacy 

under the name 'Kamakhya Pharmacy' at present and other part is given on rent. 

In the year 1982 the defendant purchased 4 katha land in KP patta No. 305 

covered by Dag No. 481 and their name were mutated in the said land. 

According to the defendant the defendants after obtaining electric connection has 

given one part of the house on rent and rather paying the taxes and revenue 

regularly. The defendants further stated that holding No. 651 in Tihu town is also 

in their name. The defendants averred that the plaintiff illegally wants to possess 
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the suit land from the defendant. Hence, they has prayed to  dismiss the suit. 

 

4.  On perusal of the pleadings following issues were framed - 

 

  i) Whether there is cause of action for the suit ? 

  ii) Whether the suit is maintainable in its present form ? 

  iii) Whether the suit is bad for non joinder of necessary parties 

? 

  iv) Whether the schedule of the suit land and the construction 

thereon are self acquired property of the plaintiff ? 

  v) Whether the plaintiff was dispossessed  from the suit land 

by the defendant ?  

  vi) Whether the suit land claimed by the plaintiff and the land 

which the defendant claims to have purchased in the year 1982 under patta No. 

305 Dag No 481 are identical ?  

  vii) Whether the plaintiff is entitled to the relief as claimed for ? 

  Viii) To what other relief/ reliefs the parties are 

entitled to ? 

                 ( DISCUSSION, DECISION AND REASONS THEREOF) 

 

5.  In support of the  suit the plaintiff has adduced 4 witnesses and 

exhibited 7 (seven) documents. But their evidence were not considered as they 

failed to face cross-examination. The defendants have adduced 4 witnesses and  

exhibited 9 (Nine) documents. 

  I have heard the arguments of the learned counsel of the plaintiff 

& the defendants & have discussed the issues as follows -- 

 

ISSUE NO : (I) 

 

  “ Whether there is cause of action for the suit ?” 

 

  The cause of action means every fact which, if traversed, 
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it would be necessary for the plaintiff to prove in order to support of 

his right to a judgment of the court. In the instant suit the plaintiff 

has claimed the suit land as his self acquired property which he 

purchased from Kalpa Nath Talukdar and Madhu Nath Talukdar vide 

registered sale deed No. 559/82. The defendant on the other hand has 

denied the averments of the plaintiff and has claimed the suit land as 

their purchased land. As there is assertion of right by the plaintiff 

and denial of right by the defendant there is cause of action for the 

suit. 

 

ISSUE NO  (ii)  : 

 

  “Whether the suit is maintainable in its present form ?” 

 

  There is no specific pleadings that the suit is not maintainable in 

its present form or in the manner which it should have been filed. The plaintiff 

has filed this suit, for possession declaration for that the possession of the suit 

land by the defendant along with the house standing thereon is illegal and for 

eviction of the defendant and for khas possession of the suit land along with the 

house standing thereon and permanent injunction. I find nothing to hold that the 

suit is not maintainable in its present form. Accordingly this issue is decided in 

the affirmative and in favour of the plaintiff. 

 

ISSUE NO  (iii)  : 

  “Whether the suit is bad for non joinder of necessary 

parties ?” 

 

  In their written statement the defendants has stated that the 

plaintiff is not entitled to any relief as the plaintiff has not made one of his 

brother Dulal Kalita party to the suit. Apart from that the plaintiff has also not 

made the legal heirs of his other brothers Dinesh Kalita,  Rajib Kalita, Anil Kalita 

and Pradip Kalita party to the suit. On going through the case record as well as 



7 

 

the jamabandi of the suit land we find that the names of Dinesh Kalita,  Rajib 

Kalita, Anil Kalita and Pradip Kalita mutated there. In this case the plaintiff has 

not claimed any relief against the other pattadars. He has filed this suit alleging 

that the present defendant has dispossessed him from the suit land. The 

defendant on the other hand has claimed the suit land by taking the plea that 

their predecessor had purchased the suit land the event a decree is granted on 

favor of the plaintiff the rights of the other pattadars won't be effected.  

  Hence the case is not bad for non-joinder of necessaryparties. 

 

ISSUE NO (iv)    

  “Whether the schedule of the suit land and construction 

thereon are self acquired property of the plaintiff ?” 

  The plaintiff has pleaded in his pleading that in the year 1982 after 

paying the consideration amount he purchased the suit land vide registered sale 

deed No. 559/82 from Kalpa Nath Talukdar and Madhu Nath Talukdar and took 

over the possession over the same.  

  However, at the time of hearing the plaintiff and his witnesses 

failed to face the cross-examination even after getting several opportunities. 

Subsequently due to their conduct the case proceed without cross-examination of 

the Pws and as such the evidence of the plaintiff was not considered by the court 

which is reflected in order dated 14/5/2018. In support of their plea the plaintiff 

had filed the certified copy of deed No. 559/82. One thing which is revealed 

while taking judicial notice of the certified copy of sale deed No. 559/82 is that 

the boundary of the purchased land as seen in the sale deed and the boundary 

of the suit land as seen in the schedule of the plaint are different.  

  As the plaintiff failed to prove the sale deed No. 559/82 by which 

he claimed to purchase the suit land, it can not be held that the schedule suit 

land and the structure thereon are the self acquired property of the plaintiff. 

Considering all aspect this issue is decided in the negative and in favour of the 

defendant.  

 

ISSUE NO (vi)  :      

  “ Whether the suit land claimed by the plaintiff and the 
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land which the defendant claims to have purchased in the year 1982 

under patta No. 305 Dag No. 481 are identical ?” 

 

  In their pleadings both the plaintiff and the defendant has claimed 

to have purchased the suit land in the year 1982. The defendant has submitted 

the original sale deed No. 561/82 which is marked as Ext-'Ka'. From the schedule 

of Ext-'Ka' it appears that the defendant have purchased 4 katha of land in PP 

No. 46 covered by dag No 481 from Kalpa Nath Talukdar and Madhu Nath 

Talukdar on 28/02/2018. It is also noticed that the boundary in the schedule of 

the deed No. 561/82 and the boundary in the schedule of the deed No. 559/82 is 

similar.  

  As per the schedule of the sale deed No. 561/82 i.e. Ext-'Ka' the 

purchase land bounded in the North and South by the land of Kalpa Talukdar and 

Madhu Nath Talukdar on the east by Khagen and the west by Ratne.  

  Now let us go through the schedule of the plaint wherein the 

boundary of the suit land on the north is Akhil Kalita and Raj Kalita, on the south 

by Mintu Kalita, on the east by the land of the plaintiff and on the west by the 

road. The learned counsel for the defendant has drawn my attention to the 

evidence on affidavit of DW-1 wherein he has stated that after purchasing the 

suit land, as the land  were sold the present boundary is different from the earlier 

boundary. According to DW-1 at present the boundary of his land on the north is 

Raju Kalita and Akhil Kalita, on the south is Mintu Kalita and road, on the east 

Hriday Bhatta and on the west the road and Ratne. Hence, it appears that the 

present boundary of the land claimed by the defendant is identical with the 

boundary of the suit land. Accordingly this issue is decided in the positive and in 

favour of the defendant.  

ISSUE NO (v): 

  “Whether the plaintiff was dispossessed from the suit land 

by the defendant ?” 

  In his pleadings the plaintiff has alleged that on 2/08/2015  while 

the plaintiff and his son was cleaning the suit land for selling the same, the 

defendants obstructed them. Again after 2 days when the plaintiff tried to show 

the suit land to some people for sale the defendants assaulted them whereby 
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they sustained grievous injuries.  

  It is also averred by the plaintiff in their plea that in connection 

with the said incident the plaintiff had lodged an ejahar  at Tihu PS and also filed 

the case u/s 145 CrPC and 146(1) CrPC before the ADC, Nalbari which was 

registered as 110M/15. According to the plaintiff in this manner the defendant in 

a single night raised the signboard on the suit land in the name 'Manoj Complex' 

by mentioning the year 1982 below and are also receiving rent from the month 

of August,2015. 

  The defendants, on the other hand, has pleaded in his written 

statement that in the year 1982 the defendant after purchasing the 4 katha land, 

obtained the holding No. from Tihu town committee vide holding No. 651 and 

has been residing there along with their family by paying land revenue, tax, 

electricity bill etc. The defendant also pleaded that they  have given a part of 

land on rent.  

  The defendant has exhibited all the required documents in 

connection with his possession. But the plaintiff has failed to prove his possession 

over the suit land in any manner. Accordingly this issue is decided in the negative 

and in favour of the defendant.  

 

ISSUE NO. (vii) and (viii)  : 

 

  “Whether the plaintiff is entitled to the relief as claimed 

for ?” 

    A N D 

 

  “To what other relief/ reliefs the parties are entitled 

to ?” 

 

  It is discussed in the previous issues that the schedule of 

the suit land and construction thereon are not the self acquired 

property of the plaintiff and as such the question of dispossession by 

the defendant does not arise.  
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  There is nothing in the record to disbelieve the evidence 

adduced by the defendants. The conduct of the plaintiff apparently shows 

that he has filed this case without having any right, title interest, 

over the suit land for which his case remains unproved. In view of my 

findings in the the previous issues, the plaintiff is not entitled any 

decree as prayed for.  

 

 

    O  R  D  E  R 

 

 
 

6.  In the result, the suit is dismissed.  

  The Plaintiff is not entitled any relief as prayed for. 

  

  Prepare a decree  accordingly. 

 

  Given under my hand and seal of this court on this the 10th  

day of August/2018. 

 

 

          Civil Judge (Sr. Divn.)  

           Nalbari 

 

Dictated & Corrected by me 

 

 

Civil Judge ( Sr. Divn.) 

           Nalbari 


